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C. DEAN HERMS, JR.
JEFFREY B. CULLERS
RICK ZIER, OF COUNSEL

Fort Collins, Colorado 80525

(970) 498-9999 Telephone
- . ’ — (970) 472-5365 Facsimile
HERMS & CULLERS, LLC ieff@hhlawoffice.com

—— ATTORNEYS AT LAW —

l ({ 3600 South College, Suite 204

January 20, 2023

Dan Sapienza

Town of Wellington

1312 S College Ave.

Fort Collins, CO 80524
Via email, dan@mosllc.law

Re: Town of Wellington Ordinance 01-2023
Dear Mr. Sapienza,

I represent Lacoste LLC and its principal, Michael “Scoo™ Leary. My client and I
understand that the Town of Wellington is considering amendment to the Marijuana Ordinance
adopted by the voters of the Town of Wellington in November 2021. The purpose of this
communication is to bring to the attention of the Board of Trustees a problematic outcome of the
current Marijuana Ordinance as applied to Lacoste LLC and suggest ways to correct this
outcome.

As you may be aware, Lacoste LLC has been seeking to establish a marijuana dispensary
within the Town of Wellington for some time. Currently, Lacoste LLC is under contract to
purchase a portion of 3997 Water Lily Dr. Wellington, CO (the “Lacoste Parcel”). The Lacoste
Parcel is located directly north of a property owned by the Town of Wellington in which the sole
use is as a floodwater detention area (the “Detention Property™). There is no other development
of the Detention Property. This Detention Property is currently zoned “Public.”

The Marijuana Ordinance is codified at Chapter 2, Article 14 of the Wellington
Municipal Code. The specific code provision at issue is § 2-14-70(a)(2)(b), which states as
follows:

b. A Retail or Medical Marijuana Store License shall not be permitted to be
located within five hundred (500) feet of parcels zoned P (Public District)
or any parcel containing another retail or medical marijuana store License;

Lacoste LLC’s intended marijuana dispensary on the Lacoste Parcel does not comply with the
foregoing setback requirement. Lacoste LLC has applied for a setback variance, but was denied.

I believe that we can all agree that there is no apparent public policy rationale served by
imposing any setback between the Detention Property and Lacoste LLC’s proposed dispensary
on the Lacoste Parcel. The Detention Property will likely be undevelopable for the foreseeable
future and does not carry any use that could be considered incompatible with a dispensary like
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the other provisions in § 2-14-70(a)(2). These other provisions impose setbacks from schools,
residential areas, and other marijuana establishments.

I understand that all the properties zone “Public” are owned by the Town of Wellington. I
believe the voters of Wellington, in adopting the setback from “Public” zoned properties, had
good intentions because most of the “Public” zoned properties are city parks or open space, and
include vast areas along Boxelder Creek. Indeed, the Land Use Code describes the “Public
District” zone as follows:

The Public District is intended to identify and perpetuate the existence of public
parks, playgrounds, recreation facilities and public and quasi-public buildings,
whether publicly owned or leased. These areas are intended to support the
community with accessible walkways, public gathering spaces, and motorized and
non-motorized transportation connections and parking that accommodate a large
influx of car and pedestrian traffic [...]. Land Use Code § 3.04.3 P.

Despite the above language, the Land Use Code allows other, less “sensitive” uses in the Public
District, such as the following: resource extraction, communication facility, solid waste facility,
and “Public Facilities.” The definition of “Public Facilities” is very broad and includes utility
infrastructure and flood control like what exists on the Detention Parcel. Based on the above
analysis, it is clear that while well-intentioned, imposing setbacks based solely on a property
being zoned “Public” is a rather blunt tool to achieve the apparent policy purpose of separating
marijuana dispensaries from public parks and open space. Application of this policy to Lacoste
LLC’s intended property illustrates the problem.

In order to fix this problem with the Marijuana Ordinance, on behalf of Lacoste LLC, I
propose that § 2-14-70(a)(2) of the Marijuana Ordinance be amended to eliminate the 500-foot
setback that applies to any parcel zoned “Public.”

Alternatively, the setback for parcels zoned “Public” could be narrowed so it only applies
when the parcel has a recreational or “gathering space” use. The following amendment would
achieve that goal:

b. A Retail or Medical Marijuana Store License shall not be permitted to be
located within five hundred (500) feet of parcels zoned P (Public District)
that contain a Community Facility or Civic Space as such terms are defined
in the Land Use Code, or any parcel containing another retail or medical
marijuana store License;

I have looked into how the Land Use Code defines “Community Facility” and “Civic Space” and
they appear consistent with the goal of separating marijuana dispensaries and sensitive uses that

would involve children. “Community Facility” is defined as follows:

Community Facility A place, structure, area, or other facility used to provide
fraternal, cultural, social, educational, or recreational programs or activities. This
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includes swimming pools, tennis courts, and similar facilities of a homeowners
association, open to the public or a designated part of the public, and which may be
publicly or privately owned.

The definition of Civic Space is lengthy, but in a nutshell it includes public or quasi-public
gathering spaces and public open space. Clearly, flood control infrastructure such as what
occupies the Detention Parcel immediately south of the Lacoste Parcel would not be included.

I respectfully request that the Board of Trustees carefully consider the analysis in this
letter and take one of the actions proposed to fine-tune the Marijuana Ordinance so that it yields
logical outcomes while still respecting the intentions of the voters in 2021. If you have any
questions, do not hesitate to contact me.

Very Truly Yours,
/s/ Jeffrey B. Cullers

Jeffrey B. Cullers
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Konope Consulting

Explanation of Proposed Changes to the Wellington Marijuana Dispensary Ordinance
Article 14 — RETAIL AND MEDICAL MARIJUANA STORES

Colin Mudd
Konopé Consulting, LLC
Founder and Principal Consultant

January 11th, 2023

To whom It May Concern:

I am writing this proposal on behalf of myself and my company, Konopé Consulting. | do not
represent any other applicant or potential applicant at this time. The town needs more
perspective and context regarding common sense changes to the Code. The goal is to promote
the will of the voters while also keeping the residents of the Town of Wellington safe and
protected from any adverse consequences to the community.

| have over 13 years of experience in the Colorado cannabis industry. | believe | can provide
additional information that will help inform the Board of Trustees and assist them in making the
right decision regarding changes in the code for Medical and Retail Marijuana Stores. |
specialize in compliance, training, and licensing for licensed cannabis companies in Colorado
and other markets in the US. | worked with the MED and lawmakers at the State Capital to help
create changes to Responsible Vendor Training last year with HB22-1222. | have a contract with
the Town of Moffat to inspect their licensed facilities at Area 420. | have worked with various
other municipalities in CO to educate lawmakers on common-sense approaches to regulating
cannabis facilities. | appreciate the opportunity to help in any way | can. My hope is that
members of the Town Board of Trustees and the Town Attorney will consider these proposed
changes before their final vote later on in January or February if it takes that long. My first ask
is, please don’t rush this.

| want to be clear; | do not want the Town of Wellington overrun with dispensaries. The
proposed changes would allow, in my opinion, approximately 4 dispensaries to be open in the
town. If there is an abundance of dispensaries, the Town can one day put a moratorium in place
that would allow the Board to determine if a permanent cap on the number of dispensaries is
needed. Having that discussion in 2024 or 2025 is inevitable.

| applaud the Town for providing an opportunity that hasn’t existed in Colorado since 2013. If a
potential business owner wants to open a store, they can, so long as they comply with all state
and local regulations. | ask that for 2023, you do what you can to help small businesses or mom-
and-pop businesses open and succeed.

A lottery system with a cap on licenses caters to applicants with a considerable amount of
resources that small businesses don’t have. Additionally, a limited license municipality provides
an undue burden on applicants trying to find a location, as a landlord can extort applicants for
more money per month in order for the applicant to have a chance at opening one of the
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coveted licensed facilities. My proposed changes are intended to allow an open market and
competition that, as we all know, is the bedrock of our capitalistic society.

With all that being said, my first proposal is to add Light Industrial, C-1, and C-2 zone-use
districts to the approved list for dispensary operations. Simply put, dispensaries are no different
from any other retail outlet. With the current and proposed Zone Use Maps, Wellington can
accommodate dispensaries in those additional Zone Use Districts. Please remember that no one
with Public Policy or Planning and Zoning expertise wrote the Ballot Measure in 2021. | believe
having just one Zone-Use District is arbitrary and accomplishes nothing but limiting the number
of dispensaries in Town. But as | stated above, there are other ways to achieve the result of not
being overrun with too many dispensaries. Having one Zone-Use District is not the most
efficient or an equitable means to an end.

My second proposal is to eliminate the 200-foot setback from Residential Zone Use Districts.
Again, this is entirely arbitrary and does nothing to accomplish anything other than restrict the
number of dispensaries in town. A dispensary is no more or less a nuisance within 200 feet as
they are outside 200 feet from a residential zone-use district line. | fail to see what this setback
accomplishes by way of public health and safety. If the smell is a concern, ask the stores to have
an Odor Control Plan. If being a good community member is a concern, ask the stores to create
a community engagement or social impact plan. If traffic is a concern, please remember that
they operate in a Light Industrial, C-1, C-2, or C-3 (hopefully) zone district where retail use is
approved. Traffic to the dispensary is the point, which means there will be excise money for the
Town. A community engagement plan and an odor control plan eliminate any possible concerns
from the community members and require the dispensary to uphold a good moral standing
with the community they operate in. Also, keep in mind that the smell from a dispensary is
limited and can be remediated with carbon filtration, which is not expensive for the dispensary
to cover annually. A community engagement plan could be an opportunity to allow the
dispensary to give a corrective action preventative action plan for potential situations that
could negatively affect a member of the immediate community. Upkeep and compliance with
these plans can be added to the Town’s annual inspections and renewal applications.

My third proposal is to eliminate the 500-foot setback from IN-HOME DAYCARES. A licensed
daycare facility is more like a preschool and should be separate from an in-home licensed
daycare facility. Suppose there is Kinder Care or Early Learning facility in a municipality. In that
case, those operate differently and with more kids of an older age than an in-home daycare
facility does. They are like a preschool.

Additionally, this particular requirement has already been exploited and is ripe for further
corruption. A well-resourced applicant could buy out a daycare facility that stands in their way
of approval, removing an affordable daycare option for the Town. Conversely, a community
member opposed to a dispensary can easily and quickly apply for an in-home daycare license to
stop a dispensary from opening within 500 feet of their home. Or, a competitor could apply for
an in-home daycare license in a home 400 feet away to prevent their competition from opening
a store. These facts alone make this setback requirement a poor attempt at limiting the number
of dispensaries.

Page 72 of 112



Konope Consulting

As | have mentioned numerous times, there are other ways of accomplishing a limited number
of dispensaries other than this. | also need to find out where it states that an in-home daycare
is subject to setbacks. A daycare is listed in the definition of a School but not specifically an IN-
HOME DAYCARE, just a daycare. In that case, dispensaries should be 2000 feet away from all
daycare facilities. We need to re-evaluate the definition of a school. Please remove daycare
from the definition. | believe the intention is to protect school-aged children, and | am all for
ensuring children stay safe from accidental ingestion or consumption of cannabis or cannabis
products. However, with the compliance requirements for all dispensaries in Colorado, and a
95% plus rating with underage compliance checks from the Marijuana Enforcement Division,
dispensaries are not selling to underage children who take advantage of in-home daycare
services. Please don’t allow this to be used as a tactic to limit competition or have it lead to the
closure of more affordable in-home daycare facilities.

My fourth proposal is to replace the Public zone-use district as one of the protected zone-use
districts and replace it with Parks. A drainage ditch in a public zone-use district should be able
to have a dispensary near it, where a park may have children, and that is reasonably argued as a
place that needs protecting in the Town of Wellington.

If I am not mistaken, so long as the Town clearly states that Zone-Use Variance Requests are
not available for dispensary licenses, the risk of litigation against the town is mitigated. Please
make the requirements black and white for applicants and remove the possibility of corruption
or biases that will inevitably apply to Zone-Use Variance Requests. Simply put, tell the
dispensaries where they can operate and where they can’t and allow open, capitalistic
competition amongst potential business owners. Like any regular business is allowed to do.

It's either one or the other. You allow variance requests or change the setbacks to enable more
dispensaries to open compliantly. If you allow both a variance request option and keep the
setbacks as arbitrary as they are, there will be an influx of Zone-Use Variance requests that the
Town won’t be able to manage, given the current budget and staffing for 2023. | believe the
biases and possible corruption of the Variance Request Board leave the town open for litigation
more so than removing variance requests as an option for dispensaries.

In other words, if you allow variance requests and set determined criteria for approving zoning
variance requests, you eliminate biases and potential corruption. In that case, you might as well
make the criteria to get a zoning variance request approved a permanent change in the code,
eliminating the need for variance request hearings.

I've repeatedly heard ‘the Board must follow the Will of the voters’. To that point, | say this; the
voters voted for the Board of Trustees to make decisions to better the community and protect
public health and safety. The Board must remember that the voters voted to have operational
dispensaries in the Town of Wellington. As of today, Jan 11, 2023, there are none. There are no
operational dispensaries because the Ballot measure was riddled with arbitrary zoning
requirements intended to allow a small number of applicants to take advantage of the
regulations. After more than a year, it is clear that what the voters voted on has not come to
fruition. It is up to the members of the Board to use the resources at their disposal, planning
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and zoning department expertise, and stakeholder feedback to correct the mistakes from the
Ballot measure and carve a new path to operational dispensaries in the Town of Wellington.
More so, to start collecting the excise tax revenue and add it to the Town’s annual budget.

Please stop perpetuating the mistakes of the ballot measure and remind yourself that the
voters intended to have operational dispensaries in the town and tax those operational
dispensaries. Neither of those intentions has been followed up to this point, and it is up to the
Board to do something to fix the code, using all the resources and information that they have at
their disposal. Information and resources that were not available to the voters in 2021.

| will end with this. Please remember that the voters also voted to allow the Board of Trustees
to change the code as they see fit, starting in 2023. This is it. It's 2023 now. Don’t let the Will of
the voters be lost in arbitrary setbacks, and make the best decision possible for the Town of
Wellington.

Respectfully,
Colin Mudd

Founder and Principal Consultant
Konopé Consulting
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Full Text of Measure:

Passage of the Ordinance to be referred to the voters of the Town of Wellington:
TOWN OF WELLI NGTON
ORDI NANCE NO XX-2021
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Sec. 2-14-10 Pur pose.

A. The Board of Trustees hereby decl ares th
of the police powers of the Town for the prot
heal th, peace, and morals of the people of th
B. The Town further decl ares that it I's unl awf
retail marijuana ofr medi cal mari juana, excep
Il i mitations, and restrictions set forth in thi

|
Stat e Constitution and Articl e 10 of Titl e L
Marijuana Codeo) .

Sec. 2-14-20 Powers and Duties of the L
A. The Local Licensing Authority shall grant
sale of retail marijuana or medi cal mari juana
such Licenses upon a violation of this Articl
may i mpose any penalty authorized by this Arti
The Local Licensing Authority may take actior
procedures established pursuant to this Artic
B. The Local Licensing Authority shal/l promul g
findings as necessary for the proper regul ati
Mari juana to be consistent with state | aw for
C. This Article 14 incorporates the requireme
Marijuana Code. The Local Licensing Authority
Col orado Marijuana Code and regulations for a
Article In the event of conflict between the
Code, the more restrictive provision shal/l co
D. On and after February 1, 2022, t he Local
applications under this Chapter and shal/l pro
The Local Licensing Authority shal/l administr
Article so long as the conditions set forth i
operating fee and any other fees required by t
of State fees) for applications shal/l not exc
Sec. 2-14-30 Definitions.

Any word or term used that is defined i n e
same meaning that is ascribed to such word or
the Colorado Constitution and the e€Csogl ®@TAdo M
C.R.S. A25GequnbesB8lyvaried hereunder:

Colorado Marijuana Code: Ar t i cl e 10 of Title 44 of the
ati

amended, and any regul ons promul gated ther

Direct Measurement: A st rai ght |l ine from the nearest pr

nearest portion of the building in which the

License:A | i cense or registration granted pur st
Page®
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Licensed Premises: The premi ses specified in an ppl
Articl e, which are owned or I n posseSS|on of
aut horized to sell retail and/ or medical marij
Marijuana Code.

Licensee: A person | icensed or registered pursua

this Article.

Local Licensing Authority: The Board of Trustees of the To
as the Local Licensing Authority wunless the
Aut hority empowered to act in such capacity.

Local Licensing Official: The Town Cl erk or ot her design
Aut hority.

Location: A particul ar par cel of l and that ma y
descriptive means.

Medical marijuana store A " Me di c al marijuana business"”
Marijuana Code but only includinga medical I
marijuana cultivation facility, a medical ma r
testing facility, a marijuana research and d

erator, or a medical marijuana transporter.

Parks: To be defined by Zoning and Town Attorney

Person:A natur al person, partnership, associ at
company, or organization, or a manager, ageni
thereof .

Premises: A di stinct and definite | ocation, whi
buil ding, a room, or any other definite cont.i

Protected Use: Those uses defined in 8eacks2-pld4dckl si ol
tPublieomiany imdarncel containing another Retail

e e = T e e T L
B+strict).

Retail Marijuana Store: A A Ret ai | Marijuana Businesso &
Marijuana Code but only including a retail ma
cultivation facility, a retail marijuana prod
retail marijuana hospitality and sales busine:
business operator, or a retail marijuana tran

School: A public or pmicvhatdenpgresdhaelnprhl idayara
el ementary, mi ddl e, juni or high, or high schoc
including the new Middle / High School at Wel
ordinance) .

Page®
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State Licensing Authority: Th e Col orado Department of Revenue,
created for the purpose of regulating and con
di stribution, and sale of retail and medi cal m
C. R. S. and Colorado Marijuana Rules 1 CCR 21
applicabl e and incorporated in
Sec. 2-14-40 Applications-Licenses.
An application for a License shall/l be filed i
State Licensing Authority. The application sh
Aut hority may require. Each application shal/l
prescribed by the State Licensing Authority.
Local Licensing Authority or the Local Licens
An application shal/l not be approved, and a |
Aut horities find that:
A The applicant knowingly made a false sta
with the application; or
A Reliable evidence shows the applicant wi
marijuana Store in violation of the Col o
A Good Cause, as defined in the Colorado |
exists for denial of the application.
Sec. 2-14-50 Deni al of Application.
A. The Local Licensing Authority shall deny
by the Colorado Marijuana Code antdhea eguplaitad atn
contains any false, misleading information. | f
Licensing Official, the applicant wi || be no
suppl ement the application to conform to this
B. The Local Licensing Official shall consider
standards of this Article and in compliance v
The Local Licensing Authority shal/l deny any
Article.
C. The Local Licensing Authority shal/l formul a
addition to the forms provided by the State L
D. I f the Local Licensing Authority denies
hearing.
E.If an application is denied, the Local Lice
for deni al
Sec. 2-14-60 Persons Prohibited as Lice
The Local Licensing Authority hereby adopt
the Colorado Marijuana Code and applicable st
Sec. 2-14-70 Restrictions for Applicat

Padge®
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A. The Local Licensing Authority shall not
i ssuance of a Local License pursuant to this
1. Until It i s established that the applic
Premises for which application is made un

or other arrangement for possession of th

Premi ses.

2. The approval of the application for Lice
License complies with all/l zoning ordinan
amended as foll ows:

Ret ail or Medi cal Mari juana St olrieghti cen

l ndustrial , @-13, z®-nd ,ndanddagtdriitéadton, t he f ¢

will apply:

a. Retail or Medical Marijuana Store Lic
within two thousand (2, 000) feet of an
b. A Retail or Medi cal Marijuana Store
| ocated within fivkarhkusn;dpeded500Yy o1 ec
BD+storncany parcel containing another

Li cearsce ;

cC .+t srt—er Med ool Myr i+ o nmo St eore | ooe
. o I I L ; : :
tRest+dentt+atl—bBt+rstr+et > and/ or R-4 (Res

B.lnaddition to the requirements of the Color
shall consider the evidence and make a specifi
Retail or Medical Marijuana Store |icensure aj
restrictions established by, or pursuant to,
C. he di stance measurements and requirements
Direct Measur ement in a straight l' ine from ¢t}
Protected Use to the nearest portion of the bt
License is | ocated.
Sec. 2-14-80 Transfer of Ownership.
A. A Local License granted under the provis
cept as provided in this Section, but this
provided in the Colorado Marijuana Code.
B. For a transfer of ownership, a Licensee shal
Licensing Authority on forms prepared and fur
Local Licensing Authority may charge a fee no
and shall permit a transfer of ownership pur st
Mari juana Code.

Padge®
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Secl4d42- 90 Licensing Renewal
A. A Licensee shal/l apply for the renewal of
Aut hority not |l ess than thirty (30) days pri
Aut hority renewal application fee of $1,500. 01
application for renewal of a License after th
(B) of this Section. The Local Licensing Aut h
this Article and based upon reasonabl e ground
set forth in this Article. The Local Licensin
applications including for good cause. Good C
1 The Licensee renewal applicant has vi ol
conditions, or provisions of this Articl
suppl ement al |l aw; ordinance; or regul ati

2. The Licensee has been operated in a man

wel fare of the i mmediate neighborhood in

B. Notwithstanding the provisions of subsecti
has been expired for not more than thirty (
the payment of a nonrefundable | ate applic

of $500.00 in addition to the License rene

and any fees due to the State Licensing A

application and pays the requisite fees ma\)

or deny the Licenseebs renewal application
C. Notwithstanding the amount specified for

Aut hority by rule or as otherwise provided

amount of the renewal application and/ or t
Sec. 2-14-100 Fees.

Every Retail and Medi cal Marijuana Store L
of iTts initial application for |icensure and
renewal . This fee is Iimposed to offset the co:¢
fee and renewal fee shall be determined by th
but in no event shall either fee payable to
doll ars ($5,000.00) .

Sec. 2-14-110 Hours of Operation.

A Retail or Medical Marijuana Store Licens
marijuana products between the hours of 8:00
the Local Licensing Authority may at its disc
operation.

Secl4- 120 Di sciplinary Actions: Suspensi (

A. I n addition to any other sanctions presci.i

Licensing Authority hasthe power, on its own

public hearing at which the Licensee shall be
PadgeD
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revoke a License issued by the Local Licensin
(B) below. The Local Licensing Authority has
to require the presence of persons and the pr
the determination of a hearing.
B. The Local Licensing Authority may take disc
agent, manager, or employee of Licensee of th
C. The Local Licensing Authority may, in i ts s
of a suspension and may hol d all or part of a
Local Licensing Authority When determining wl
Local Licensing Authority may make findings t
1 The public safety, health and wel fare wc
to operate during the period set for sus
achieve the desired disciplinary purposes:s
2 The books and records of the Licensee a
t hat the Licensee would have suffered h
determined with reasonable accuracy,; and
3. The Licensee has not had its License s
i mmedi ately preceding the date of the mo
decision in relation to a penalty for vic
D. The fine accepted shall be: (a) not | ess
t wo thousand five-hundre dol l ars ($2,500.00)
directly impact the public health, safety, or
to display badges, unauthorized mi nor modi fi
inventory tracking procedures; and (b) not | e
than ten-thousand dollars ($10,000.00) for wvi
heal t h, safety, or wel fare.
E. Payment of a fine shall be in the form of ¢
check made payable to the Local Licensing Aut
F. Upon payment of the fine, t he Local Licen
per manently staying the i mposition of the su:
Aut hority.
G. I f the Local Licensing Authority does no
does not order the suspension permanently st
operative date finally set by the Local Licen
afforded a hearing within thirty (30) days.
Sec. 2-14-130 I nspection of Books and Re
A. Each Licensee shalll keep a complete set
business transactions of the Licensee, all of
for the inspection and examination by the Lo
representatives. The Local Licensing Authori
information as it considers necessary for the
Page®
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an audi't to be made of the books of account 1

B. The Licensed Premises, i ncluding any places
stored, sold, or dispensed shal/l be subject t
i nvestigator s, during al/l business hours for
examination of any inventory or books and r ecc¢
part of the Licensed Premises consists of a |
shall be mad e available for Il nspection wi t h
representatives of the Local Licensing Author
C. Each Licensee shal/l retain al/l books and
transactions of the Licensee for a period of 1
tax years.
Sec 2-14-140 Licensing Authority Established
There is hereby established a Local Licensin
Medi cal Mari juana Store Licenses upon paymen
Licensing requirements to be determined by th
Sec. 2-14-150. Other Marijuana Licenses Proh
AExcept for the specific |Ilicenses the Local L |
this Article, no other retail and/ or medical
for mari juana cultivation facilities, mar i |j
manufacturers.
BThe Local Licensing Authority declares that,
or word of this Article be rendered or decl a
competent Jjurisdiction or by reason of any p
sections, paragraphs, sentences, or words of
force and effect.

Secti®wmbj3ect to the foll owing, prior to
provisions of this ordinance shall require ap
Col orado. Foll owing January 1, 2023, the Tow
ordinance of the Town Board, prior to January
ordinance by ordinance of the Town Board to c
ot her state statute or state regulation

Secti dmedBoard of Trustees decl ares that
paragraph, sentence or word of this Ordinance
action in a court of competent jurisdiction o
remai ning provisions. sections, paragraphs, s
adopted shalll remain in full force and effect

Secti dhl 5t he provisions of the Wellingto

adopted that conflict with the provisions o
effective date of this Ordinance.

Section 6The Town Clerk shall certify th

Pa@geD
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GARD LAW FIRM LLC

Attor s

January 2, 2023

VIA ELECTRONIC MAIL
Town Attorney Daniel Sapienza
dan@mosllc.law

Town Administrator Patti Garcia
garciapa@wellingtoncolorado.gov

Re: Marijuana Businesses in Wellington
(Proposed Changes to Variance Process)

Dear Mr. Sapienza and Ms. Garcia,

Please be advised that we represent Smokin’ Cowboy, LLC, a business currently seeking

marijuana licensure in the Town of Wellington. We were given notice of proposed changes

related to marijuana business license variances to be discussed at the January 10, 2023 meeting

and submit this letter for the Board of Trustee’s consideration. The proposed change was
discussed at the December 13, 2022 Board of Trustees Work Session and reads as follows:

Clarify that the LLA will not act on an application without a verification form from
planning and when the LLA looks at setback requirements, any setback allowed by
a variance is controlling. At present, the LLA requires verification from planning
that the premises in the application meets the setback and zoning ordinances. Then,
the LLA is required to hear evidence as to whether the premises complies with the
setbacks requirements for marijuana.

The current process raises the question of whether the Board of Adjustment may
hear a request for a variance and, if it were to grant such a variance, whether that
variance would have any impact on the LLA’s decision making. It appears that the
answer to the first question is yes, the Board of Adjustment can hear variance
requests for variances from the zoning ordinance related to marijuana business.
The answer to the second question, though, is no, the LLA is obligated to ensure
that the marijuana business complies with the marijuana ordinance requirements
and is not bound by a possible Board of Adjustment’s variance.

The proposed change would offer clarity: the setbacks and zoning requirements
will be considered land use and zoning requirements, for which the Board of
Adjustment has authority to hear requests for variances under a set and well-
defined process. If a variance were approved, the variance would be binding on the
LLA for purposes of that application’s compliance with the setbacks and zoning
requirements.
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While we agree that there should be additional clarity regarding the relationship between
zoning variances and licensing authority setback determinations, we disagree with the proposed
solution. Zoning and setback requirements meet separate community goals and should not be
conflated as the same requirement. Zoning determinations simply speak to the character of the
proposed use when compared to the surrounding neighborhood. Setback requirements address
business density and additional sensitive uses that may not be considered in a variance review.

Of note, Wellington’s Land Use Code already addresses this type of issue in its Purpose
and Applicability sections (with emphasis added):

2.22 Variance

2.22.1 Purpose. A variance provides relief from the strict application of a
standard to a specific site that would create an unnecessary hardship or
practical difficulties on all reasonable use of the property.

2.22.2 Applicability. Variances may be sought for relief from dimensional
and numerical standards of this Land Use Code. Variances may not be
sought to vary the allowed use on a property.

Those sections are clear that variances are not intended to impact the use of a property and may
only vary the “strict application” of “dimensional and numerical standards.” Setback
requirements like those found in Sec. 2-14-70 are related to the use of the property to ensure that
business density and sensitive uses like schools and residential properties are not unduly
impacted. Additionally, Sec. 2-22-2 is specific in its intent to apply to “standards of this Land
Use Code.” The marijuana setbacks are not found in the Land Use Code and the variance
standards do not apply.

In addition to the inapplicability of the variance standards to marijuana setbacks, the
Local Licensing Authority is not permitted to address applications that do not comply with Sec.
2-14-70, without exception for actions under the Land Use Code (with emphasis added):

Sec. 2-14-70 Restrictions for Applications for Marijuana Store Licenses. The Local
Licensing Authority shall not receive or act upon an application for the issuance of a
Local License pursuant to this Article:

The proposed change found in the Work Session document would require an expansion of the
scope of variances as well as an expansion of the Local Licensing Authority’s powers, neither of
which were anticipated by the voters when they voted in favor of allowing marijuana businesses
to enter Wellington. This is not a simple clerical fix and fundamentally changes the Town Code
in a way that could not have been considered by the voters.

Our final concern related to the proposed solution is the timing of variance and setback
review. A variance may be obtained for a property well in advance of submitting a marijuana
license application. If an approved variance requires the Local Licensing Authority to disregard
setbacks, they would not be able to consider other marijuana businesses or daycares that opened
in the interim period, resulting in possible density issues that were not anticipated by the voters.
We have seen similar exceptions be abused in other jurisdictions, often with significant
community backlash.
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To keep marijuana licensing in-line with the expectation of Wellington voters and
prevent possible abuses of the variance process, we suggest that the Board of Trustees clarify
that variances are binding upon the Local Licensing Authority for purposes of the Land Use
Code, but that the setback standards found in the marijuana code are separately addressed
without regard for variances. This clarification would not require an amendment to the Town
Code and would only require an understanding of Town staff related to the application of the
separate zoning and setback standards.

Please let us know if you have any questions. You can reach me at:
jeff@gardlawfirm.com or 303-499-3040. We look forward to hearing from you.

Sincerely,

/s/Jeffrey S. Gard
Jeffrey S. Gard
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7830 W. Al ameda Ave
" Suite 103-301
KBNL&W Lakewood, CO 80226
Phone: 720. 773.1526

EmaiMari o@kbnl aw. com

January 3, 2023

Town of Wellington
Attn : Boardof Trustees
Re: Clarification to |Issues Brought wup at
December 3, 2022 Town of Wellington Boar

Board of Trustees:

| am writing on behalf of my client, Piper 0Ogc¢
of Wellington Board of Trustees (0Boardof Trus
2022 Board of Trustees Meeting (0December 13t
regarding 1issues | raised during my public co
precedent for me to answer gquestions at that
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A copy of the proposed ordinance sent to me by Dan Sap
and to avoid any confusi on.

Paglk
7830 W. Al ameda Ave., Suite 101-301, Lakewo
p h 720. 77 3Malr5i 206@kib nelimaWl.Wwd d mer @Mari oNi col ai Esq

Page 87 of 112



petitions, remomrstrances, or otherwise. 6

Note that this statutedoes not place an affir
aut hori ty. The | icensing authority iIs require
be the better approach for any similar change
consider similar informati on, it provides an
di scussi on. However, it should also be noted
wholly conclusive for | iquor and should not b
the information provided could be more concre
that a petition signed by 25 inhabitants woul
Trustees could allow individuals working in
comment as a part of the community.

During the December 13th Meeting, the Board

ostandardé for setbacks for marijuana dispens

state, these setbacks are wusually set at 1,00

feet & or even a quarter mile 0 represents t hi

the following setbacks have been adopted in t

Col orado:

City [/ Tojwn Setback from School/ Chi|l d Car

Garden Cilty 1,000 ft|] from a school

A 16-5-110(hb)

Fort Luption 1,00@hfit (Farotm Lau pstcohno oMuan ci pal
center A 6-361(b)(3)

Log Lane |Vill age orl0Ohifltogf rLoamea Vs ¢ hagle Mun.i
facility A 8-101(a)

Mi | I i ken 1,000 ft from Mi Il i ken Munici pal Co
daycar e A6-7-120(d)

Fort Colllins 1,000 filt from a preschool 0

A 15-615(a) (1)

Northgl enn 500 ft f r pNmwrat hlgilceennns eMudnajycci aprael f
1,000 ft from aAstBetbb-13(a)

Boul der 1,000 ft f n®onu lad esrc hvbuonli ca rp ad a YC 0 ¢
center A 6-16-7(¢)

Denver 1,000 fcthiflr®dmnaescRewil soerd| Muni c i
establ i shment A 6-209(b)

t should also be noted that these measur eme |
r

I
premises to premises. This is in contrast to |
A 44-3-313(d) (1)) measured using a route of
Consequentl vy, any marijuana dispensary protect
setback standard, even at distances far bel ow
By adopting a change to 1,000 feet,|, or even t
2 This is frequently referred to as a fAineeds and desire
Pagid
7830 W. Al ameda Ave., Suite 101-301, Lakewo
p h 720. 77 3Malr5i 206@kib nelimaWl.Wwd d mer @Mari oNi col ai Esq
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itself in line with its neighbors and cities

| f you have any questions for would Iike to
Mari o@kbnbawbygomel ephone at (720) 773-1526
Sincerely,
Mario D. Nicolais
Pag@g
7830 W. Al ameda Ave., Suite 101-301, Lakewo
p h 720. 77 3Malr5i 206@kib nelimaWl.Wwd d mer @Mari oNi col ai Esq

Page 89 of 112



Cc:

101-301, Lakewo

Cal ar Chaussee, Mayor
chausseec@wel lingtoncolorado. gov
Ashl ey Macdonal d, Mayor Pro Temp
macdonas @wel |l ingtoncolorado. gov
Jon Gaiter, Trustee
gaiterj m@wel l i ngtoncolorado. gov
Rebekka Dailey, Trustee
daileyrm@wel |l ingtoncolorado. gov
Brian Mason, Trustee
masonb@wellingtoncolorado. gov
Shirrell Tietz, Trustee
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